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Abstract:

Judicial dynamism refers to the judiciary's capacity to adapt to evolving social norms and
challenges, playing a pivotal role in the promotion of social justice. In a diverse society, the
law must not only be a tool for governance but also a means to ensure equity and accessibility
for all, particularly for marginalized and disadvantaged groups. Legal aid emerges as a
crucial component in this framework, facilitating access to justice for those who might
otherwise be excluded from legal protections. This Article aims to focus how the judiciary,
through its decisions, can reinforce the importance of legal aid, thereby promoting social

justice.
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Introduction:

“Legal aid should be available to the poor
and illiterate, who don't have access to
courts. One need not be a litigant to seek
aid by means of legal aid”

Justice P.N. Bhagwati[1]

In 431 B.C.,, an Athenian statesman
expressed that the perception of liberty
was the outcome of two philosophies, one
is the protection of group from attack and
the next, the ambition of the group to
realize itself as fully as possible through
the self-realization of the individual by
way of human reason and the Greeks
dispensed the duty of defending their
liberties to the State. The state in its duty
of administering justice, the law should be
dynamic in nature, and the role of the
judiciary should also be dynamic with
need of the society. In achieving the
object of social justice, it is the radical
interpretation by judiciary through which
the directive principles of state policy are
today justiciable rights[2]. This paper
focus on the role of judiciary in ensuring
the justice to all commons through legal
aid.

Social justice-An Equal Justice to All:

Plato in 375 BC in his book The
Republic[3], established the meaning of
justice by corelates it with human well-
being. He associated the notion of
individual and social justice by confirming
that justice comes from the rationality and
nexus between reason, spirit, and appetite
existing in all individual. Social justice is a
fundamental principle that emphasizes
fairness, equality, and the right to
participate in society for all individuals. It
seeks to address and rectify systemic
inequalities related to race, gender,
socioeconomic status, disability, and other
factors. The concept advocates for

equitable distribution of resources and
opportunities, aiming to create a society
where everyone has access to their rights
and can live with dignity. As David Miller
also opines, social justice is concerned
with the distribution of the benefits and
burdens throughout a society that results
from major social institutions like property
public organization[4]. John Rawls in his
theory of justice consider justice as
fairness[5]. As stated by Justice
Gajendragadkar that the concept of social
justice takes within its sweep the object of
removing all inequalities and affording
equal opportunities to all citizens is social
affairs as well as economic affairs."”

Though the concept of social justice is
kept in the pedestal in the constitution the
realization of the social justice is elusive.
the concept of social justice lies on the
pillar of equality, liberty, and fraternity.
The nature of social justice is a structure
which is dynamic by the time,
circumstances, culture and ambitions of
the people[6]. The notion of social justice
is a radical concept which provides
significance to life and makes the rule of
law dynamic. Hence there can be no rule
of law unless the common man
irrespective of the fact whether he is rich
or poor is able to assert and vindicate to
the rights given to him by the law. The
legal systemin the society should be freely
accessible to all section in the society. The
development of social justice theory,
which includes access to justice, has
played a significant role in advancing the
legal aid service system for the
underprivileged and marginalized
segments of society. The system of legal
aid services in India has become more
institutionalized because of  the
codification of the free legal aid program.
It is necessary to put the impoverished in
the same situation as the wealthy. The
Fourteenth Law Commission Report,
1956 [7] stated the fact that “equality is
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the basis of all modern system of
jurisprudence and administration of
justice., in so far as a person is not unable
to obtain access to a court of law for
having his redressed or for defending
himself against a criminal charge , justice
been unequal and if laws do not provide
for an equality of opportunity to seek
justice to all segments of society to have
no protective value and unless some
arrangement is made for providing a poor
man the means to pay Court fee’s,
advocates fees and other incidental costs
of litigation, he is denied an equality in
the opportunity to seek justice”.

Constitutional Assurance to the to seek
justice

Issues of equality and rights in our
constitution claimed as vital components
in state policy, whereas justification for
rights, justice and equality came from the
need for ‘emancipation’ or ‘liberation for
the individual. Under Article 38 dictates
that the state ought to make an endeavor to
uphold the wellbeing of the people by
guaranteeing and protecting as effectively
as it may a social order in which justice-
social, economic, and political shall form
all the walk of individual life. Article 39-A
was inserted in the Constitution by the
Constitution (42nd Amendment) Act, 1976
with effect from 03.1.1977. The state is
obligated to confirm that the legal system's
processes support justice based on equal
opportunity, offer free legal aid through
appropriate laws, programs, or other
means, and ensure that no citizen is denied
the chance to obtain justice because of
financial or other limitations. Equal justice
to all and freelegal aid are hallmark
of Article 39-A of Indian constitution. To
accomplish the goals of Article 39-A, the
Parliament passed the 1987 Act, which
established legal services authorities to
provide free and competent legal services
to the less fortunate members of society
and to ensure that no citizen is denied the
opportunity to obtain justice because of

financial restraint. The significance of the
State's role in ensuring that the legal
system operates on the basis of equal
opportunity and that it offers free legal aid
through appropriate laws or programs, or
in any other manner to ensure that no
citizen's ability to obtain justice is
restricted due to financial or other
limitations. The provision intends to
ensure that no citizen especially the under-
trial prisoners, detainees, women, children,
transgenders, refugees, economically and
socially backward classes, migrants, etc.
are denied of this right by reason of
monetary, social, or other disabilities.

International and national pretext on
legal aid:

Legal aid is a fundamental aspect of
ensuring access to  justice, both
internationally and nationally. The global
norms implied under Article 8 of
UDHR[8] declares “Everyone has right to
an effective remedy by the competent
national tribunals of acts violating the
fundamental rights by the constitution or
by law”[9]. Article 10 states that everyone
is entitled to a fair and public hearing by
an independent and impartial tribunal. This
implies  the  necessity of legal
representation to ensure that individuals
can effectively present their cases. Article
14(3) of International convention on civil
and political rights guarantees everyone
over the right to be tried in his presence
and to be defended himself in the presence
or through legal assistance of his own
choosing to be informed, in case if he
doesn’t have ant legal assistance of his
right and to have legal assistance assigned
to him in any case , whereas the interest of
the justice shall require without any
payment by him and in any case if he
doesn’t have sufficient to pay for it”.
Article 40 of the Convention on the Rights
of the Child (CRC) (1989) outlines the
rights of children in the legal system,
including access to legal and other
assistance. This highlights the need for
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specialized legal aid services for
vulnerable  populations, particularly
minors. Further under United Nations
Principles and Guidelines on Access to
Legal Aid in Criminal Justice Systems
(2012) provide a framework for countries
to establish legal aid systems that are
effective, accessible, and equitable. They
stress the importance of legal aid in
promoting fair trials and protecting human
rights. Subsequently to confirm it
Sustainable Development Goals (SDGSs),
Goal 16 aims to promote peaceful and
inclusive societies, providing access to
justice for all. Target 16.3 specifically
calls for the promotion of the rule of law at
the national and international levels and
ensuring equal access to justice for all.

Under the Indian system According to
Section 304(1) of the 1973 Code of
Criminal Procedure, the court of session
must ensure that the accused is represented
by a pleader; if this is not done, the trial
court must designate a pleader to defend
the accused at the state's expense. The
right of destitute persons to plead is
addressed in Order XXXIII Rule 17 of the
Code of Civil Procedure 1908; if a plaintiff
or defendant wishes to enter a plea of set-
off or counter, the court may let him to do
so. In the case of State of Haryana v.
Darshana Devi[10], it is held that “the
poor shall not be priced out of the justice
market by insistence on court-fee and
refusal to apply the exemptive provisions
of order XXXIIl, CPC and rule of
representation by indigent person in civil
suit shall be applied in case of tribunals
also.

Judiciary Dynamism in Legal Aid

Judicial dynamism involves an active,
responsive, and progressive interpretation
of laws and rights by the judiciary. This
concept is particularly relevant in the
context of social justice, where courts can
influence societal norms and advocate for
the rights of wvulnerable populations.

Dynamic judicial approaches often extend
beyond rigid legal interpretations,
embracing a  broader view that
incorporates ethical considerations and
contemporary societal values. In other
words, it implies the assertive role played
by the judiciary to force the other two
organs of the government (legislature and
executive) to discharge their Constitutional
duties. “Judicial activism is a way of
exercising judicial power that motivates
judges to depart from normally practiced
strict adherence to judicial precedent in
favor of progressive and new social
policies. It’s commonly marked by
decision calling for social engineering, and
occasionally.” The judiciary plays an
significant job in delivering justice by
enforcement of rights. This curative facet
of the judicial function helps in
confirming social justice, social
empowerment and transformation over law
by restraining the philosophy of impunity
for practices that result in
disempowerment of large sections of the
population, and by justifying rights,
predominantly of the disempowered.
Therefore, the ability to demand that the
state utilize its authority to enforce
accountability ~ for  disempowerment
practices is necessary for effective access
to justice. Consequently, access to justice
ought not be focused as a tool to deliver
justice in individual cases, ‘but also to
attack 185the dynamics of
exclusion’[11] by  using the law’s
disapproval and sanction of certain
practices as the impetus towards social
change[12]. Judiciary in establishing the
rule of law it consciously and purposefully
protects the weak, the helpless, the
indigent and the oppressed. On such
avenue is legal aid to indigent, and
relegated section of the society.

Legal assistance to the poor and
marginalized section of the society is
compulsory for the safeguarding the
principle of rule of law which is required
for the social order. Justice is not done
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unless economic weaker section is not
legally assisted, and it is true he is denied
equality in the access to seek justice, hence
as a step towards making the legal service
assist the poor and the deprived. In a
democratic State, the right of access to
justice is envisaged as sine qua non[13].
Article-8 of the Universal Declaration of
Human Rights and Article 14(3) of the
International Covenant on Civil and
Political Rights, provide provisions for an
effective remedy and legal assistance to
everyone.

Justice Krishna lyer, as a social justice
activist, stated that the Court has the
implicit authority to assign counsel to an
imprisoned person in order to carry out full
justice under Article 142 read with
Articles 21 and 39-A of the Constitution if
the prisoner is essentially unable to
exercise his constitutional and statutory
right of appeal, including special leave to
the Supreme Court, due to a lack of legal
assistance[14]. The State is required under
Articles 14 and 22(1) of the Indian
Constitution to guarantee equality before
the law and that upholds justice based on
equal opportunity for everyone. Legal aid
works to guarantee that the constitution's
promises are kept in both letter and spirit
and that the weaker and oppressed
segments of society have access to equal
justice. Criminal Procedure Code under
Section 304, the obligation to offer legal
help under the Constitution begins when
the accused is brought before the
magistrate for the first time and continues
each time he is brought before the
magistrate for remand.

The Hon'ble Supreme Court of India has
played a significant role in advancing and
defending free legal aid services for
victims of mass disasters and the poor,
who lack access to Indian courts.
Following this, the legislature took action
and passed a number of laws that offer free
legal help to qualified individuals in the
form of various services. It follows that

this is a state responsibility rather than a
government charity. “Legal Aid, in its
common sense, conveys the assistance
provided by the society to its weaker
members in their effort to protect their
rights and liberties, bestowed upon them
by the laws.”[15]

“The legal aid means providing an
arrangement in the society so that the
missionary of administration of justice
becomes easily accessible and is not out of
reach of those who have to resort to it for
enforcement of its given to them by law,
the poor and illiterate should be able to
approach the courts and their ignorance
and poverty should not be an impediment
in the way of their obtaining justice from
the courts. Legal aid should be available to
the poor and illiterate, who don't have
access to courts. One need not be a litigant
to seek aid by means of legal aid”.

In a report on Free Legal Aid in 1971.
Justice Bhagwati observed " even while
retaining the adversary system, some
changes may be effected whereby the
judge is given greater participatory role in
the trail so as to place poor, as far as
possible, on a footing of equality with the
rich in  the  administration  of
justice."[16] The right to free legal aid is
now given a constitutional right by the
judiciary by including under Article 21 of
the Indian constitution through judicial
creativity[17]

Hussainara Khatoon and Others v. Home
Secretary, State of Bihar, Patna[18] The
case exposed the trouble of undertrial
prisoners in the State of Bihar. A counsel
brought the court's attention to the
appalling conditions of these inmates by
filing a writ petition. Many of them were
insane and had served longer jail terms
than were allowed for the charges against
them. The Apex court further held in
Khatri & Ors. vs. State of Bihar & Ors,
that Every accused person who cannot hire
an attorney and obtain legal representation
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due to circumstances like poverty,
indigence, or an incommunicado situation
has the constitutional right to have the
State provide him with free legal services.
The State is also required by the
Constitution to provide a lawyer to such an
accused person if the demands of justice so
demand [19], further it is held “Legal aid
is really nothing else but equal justice in
action. Legal aid is in fact the delivery
system of social justice. If free legal
services are not provided to such an
accused, the trial itself may run the risk of
being vitiated as contravening Article 21
and we have no doubt that every State
Government would try to avoid such a
possible eventuality”’[20]

Kadra Pahadiya and Others vs. State of
Bihar[21],where a minor boy aged 12
years was arrested and forced to work in
leg irons for over 8 years without trial. The
court directed that the petitioner must be
provided legal representation by a fairly
competent lawyer at the cost of the State
since legal aid in a criminal case is a
fundamental right implicit in Article 21.

Suk Das vs. Union Territory of Arunachal
Pradesh[22],where the appellant was a
government servant was tried and
convicted to suffer imprisonment for two
years for offenses under Section 506 read
with Section 34 [IPC. He was not
represented at the trial by a lawyer by
reason of his inability to afford legal
representation. On appeal, the High Court
held the trial not to be vitiated since no
application for legal aid was made by
them. On appeal, the Supreme Court held
that free legal assistance at State cost is a
fundamental right of a person accused of
an offense which may involve jeopardy to
his life or personal liberty and this
fundamental right is implicit in the
requirement of reasonable, fair and just
procedure prescribed by Article 21. The
exercise of this fundamental right is not
conditional upon the accused applying for
free legal aid and hence cannot be denied

if the accused failed to apply it. llliteracy,
poverty, and ignorance of rights and
entitlements under the law abounds
leading to deception, exploitation and
deprivation of rights and benefits under the
law. It would be a mockery of the legal aid
program if it were to be left to the poor,
ignorant and illiterate accused to ask for
free legal services.

Indira Gandhi V. Raj
Narain[23] the Court said: "Rule of Law is
basic structure of constitution of India.
Every individual is guaranteed under the
constitution. No one so condemn unheard
there ought to be a violation to the
fundamental right or prerogatives, or
privileges, whenever the accused person is
produced before the magistrate in absence
of legal aid or any advocate to represent
the trial conducted is held vitiated”

In khatri vs State of Bihar[24]it was held
that the state government cannot negate its
constitutional obligation to provide free
legal service to the poor accused by
pleading financial or administrative
inability[25]. Ranjan Dwivedi vs union of
India [26]Hon’ble Justice A.P Sen held
that the Article 22(1) of the Indian
Constitution comprehends that the rights
of an accused person should be supplied
with lawyer of the state. The concept of
social justice is the yardstick to the justice
administration system or the legal justice
and it would be an obligation for the law
Courts to apply the law depending upon
the situation in a manner whichever is
beneficial for the society"[27]. In Anita
Kushwaha v. Pushpa Sudan[28], CJI T.S.
Thakur laid down “a) the state must
provide an  effective  adjudicatory
mechanism; b) the mechanism so provided
must be reasonably accessible in terms of
distance; c) the process of adjudication
must be speedy; d) the litigant’s access to
the adjudicatory process must be
affordable.”
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In India, legal aid services have been made
available to qualified individuals in a
number of ways under the applicable
primary and secondary laws. Under the
program, legal aid services can take the
form of paying court fees, processing fees,
and any other costs associated with a legal
proceeding, as well as fees for the drafting,
preparation, and filing of any legal
proceedings and for a lawyer's
representation in those proceedings. The
legal aid services also cover the expense of
preparing a paper book for legal
procedures, which includes paper, printing,
and document translation, as well as the
cost of acquiring and providing certified
copies of judgments, orders, and other
documents. Certain offenses are outside
the purview of the free legal help program.
The cases demonstrate that a victim is not
prohibited from receiving free legal aid
services. Regulation 14 of the SCLSC
Regulation, 1996 states that legal aid
services shall not be available to an
accused in cases of defamation, malicious
prosecution, contempt of court
proceedings,  election-related  issues,
offenses involving a fine of no more than
fifty rupees, economic offenses, and
offenses against social laws under the
Protection of Civil Rights Act, 1955 and
the Immoral Traffic (Prevention) Act,
1956.

Inalienable  constitutional rights are
severed by compelling socio-economic
realities. Poverty, social exclusion and lack
of legal aid impede the course of justice.
Article 39A of the Constitution of India
removes the barriers in redeeming the
preamble promise of securing justice for
all citizens. Article 39A of the Constitution
of India underscores the importance of
providing legal aid to serve equal justice to
all citizens. "The right of moving a bail
application becomes illusory and personal
liberty remains a distant dream if the right
to legal aid of an entitled prisoner is not
effectuated”.[29]

Pro-active role on legal aid- a statistical
report:

In light of the overarching goals on
implementation of Article 39A of the
Constitution of India dictate on delivering
free legal aid to the underprivileged and
marginal sections of the society, to
promote justice built on equity and
equality is level fielded by legal service
authority of India through the over reach
on access to justice through decentralized
scope with respect to national, state,
district and taluk levels. The State Legal
Service Authorities plays a pivotal role in
ensuring the working of the legal services
network throughout the country, the State
legal service authority and national legal
service authority aids by identifying the
regional challenges and issues through
arrangement of reginal legal aid

campaigns[30].

According to the statistical report
published by NALSA titled as “ National
Legal Service Authority statistical
snapshot, 2021” shows a demographic
representation on establishment and
achievement of NLAS, over 37 state legal
service authorities been established till
2022 , one supreme court legal service
committee , 39 High court legal service
committees, 673 district level service
authorities and 2, 351 Taluk legal service
committees[31]over 720 civil cases were
delt by pro-bono lawyers and 2378
criminal cases were represented by pro-
bono lawyers, especially in state of Tamil
Nadu 841 legal service clinics are
established[32]

Pan India literacy is established by
Hon’ble president of India on 2" of
October 2021 with the aim and object to
spread legal literacy and legal awareness
particularly to educate weaker section of
society and address their rights, benefits by
social welfare legislation and policies , the
program includes door to door campaign,
legal service camps, legal aid clinics and
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involvement of law colleges and students
to spreading the awareness on availability
of free legal aid to the needy. Extensive
use of digital platforms has also been
established to increase the reach of
awareness. NALSA In collaborate project
with National commission for Women has
conducted “ Empowerment of Women
Through Legal awareness” program were
conducted through that 5,33,548 women
were benefited through court based legal
services, for the prisoners’ 2,27,344 people
provided legal assistance in 1,137 Jail
Legal Services Clinics [33]

Conclusion

The right to legal aid is not a charity or
bounty rather it is an obligation of the state
and rights of the citizen , the prime
objective on “Equal Justice to all”
pleaded though our charter needs to be
emphasized. A 2018 study by the
Commonwealth Human Rights Initiative
found that India has one legal aid lawyer
per 18,609 population or five legal aid
lawyers per 1,00,000 population[34]. duty
on Magistrate and Session Judge to inform
the accused of their right to legal aid and
secondly directed all the Legal Service
Authority, Court, Social Action Group the
launch door to door campaign, Lok Adalat,
Niti Mela, Legal Awareness Camp etc. to
make citizen aware about their right. Role
of judicial activism has molded the need,
necessity and duty of state in providing
legal aid to people as equality to access
justice and the way kept forwards in the
administrative mechanisms to advocate the
same
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